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The Town of Bethel Zoning Board of Appeals held its monthly meeting on February 24, 2014. The meeting was held at the Duggan School, 3460 State Route 55, Kauneonga Lake, at 7:30 PM. The agenda is as follows:

Motion to approve minutes for the January 27, 2014 meeting by Richard Conroy, second by Cirino Bruno

All in favor – 6



Opposed-0


Agreed and carried
1) Proposed application for an Area Variance to construct a new shul on a pre-existing no-conforming lot located at 86 West Shore Road, known as Bethel Tax Map#: 22-1-28, proposed by Khal Divri Chaim.  (Wasson)

Randy Wasson:  Good evening.  Last time we were before the board we had a number of questions that we have tried to address since we were here.  I am going to try to address them, and Jacob Billig is going to address them as well.  As a refresher, Khal Divri Chaim is on West Shore Road on the north end of White Lake.  The main access is through this private roadway here (showing on map), they also have a driveway in this area coming down behind these existing buildings, stopping - the end of its right here at the end of the last building right here.  The property is approximately 16 acres in size, and then they own the adjoining piece with 2 houses slightly over the property line there.  They own both pieces.  Part of the proposal would be to combine those two lots.  So, that it is one 18-acre piece.  The proposed shul is 77 x 77 sq ft, just a little under 6,000 sq ft footprint.  It is a two-story structure.  The second floor is just less than 3,000 sq ft, so the total square footage on the building is around 9,100 square ft between the two floors.  The building meets all of the set back requirements.  It is well screened from all the neighbors.  We are proposing to extend the lower driveway access with some parking by the shul and then continue it up to an existing small parking area, and out through this existing driveway.    One of the things you asked us to do the last time we were here was to review what some of the buildings were called or labeled, and to clarify those for the board, we have done that.  It was mentioned at the last meeting that they have two shuls on the site.  And I had said that there was only one.  To my knowledge that was correct.  I did go back and there are actually two.  This building right here is used as a shul.  It is primarily classroom buildings, but on Saturday they use it as a shul.  These other buildings, we have been calling them day camps, they use for day camp and classrooms.  They have been using them interchangeably, but they are really classroom structures, so we changed the name on the plan to indicate they are classrooms, and we have updated our building table down here to reflect the number of occupants and so forth.  We also renumbered the buildings, I think the owner was working with BJ, and they have a numbering system down.  This drawing reflects that.  This building up here was a new house, it is a single-family house for the head rabbi, and as we discussed these houses are two family units.  That is the status.  Architecturals we provided to you of the shul.  This is the front elevation, which is what you actually see looking down from the inside of the camp.  The rear would be the lower side.   One this side of the elevation, you can see the two stories, you can see the stairwells.  There are stairs on the outside, and the inside of the building.  This is the first floor plan; you can see they have a big assembly space here in their shul.  The occupancy here is listed as 198.  That is based on 15 square ft per person.  It was discussed, the number that was mentioned when we were last here was 7 sq ft per person, but that isn’t real realistic.  That type of use is what they call   concentrated seating.  That is more like auditoriums where you have big seats, tight aisles, like a movie theatre, or a school auditorium or something like that.   That is based on 15, which is not unusual.   It is the state regulated amount for what they call nonconcentrating seating.   You can have anything, but the seating is not at 7 sq ft.   

BJ Gettel:  As per state code it is 15 square ft per person

Jacqueline Ricciani:  15 or 16

BJ Gettel:  15

Richard Conroy:  Basically, that is a big hall

Randy Wasson:  This is a big hall here.  

Richard Conroy:  Is it folding tables and chairs?

Randy Wasson:  I don’t know.  You can see they have large stairwells; they have women’s restrooms, men’s, a little coffee room, and a small office for the rabbi, and another little stairwell on this side.  You can see this dash line represents the outline of the floor above.  The second floor is under 3,000 square ft. You can see the outline here, and here.   This is the women’s area for when they have services, and then they have a couple classroom areas and some storage.  I think it is about 100 or so that sit there, at that density.  The total they could put in here would be, based on those numbers, excluding classroom space, and would be 311 people.  The population on our site plan is 500 based on all the bungalows, bedroom counts, and so forth.  I don’t think it is unrealistic to say that they could have 500 here with all of the other space, but they don’t have the tremendous area that you were concerned about at the last meeting, that they could put in 1200 people in here, that is just not so.  That is my part of it, Jacob was handling the consolidation of the lots, and some of the other concerns that you had about…..

Jim Crowley:  There is no basement, right?  

Randy Wasson:  No, it is on a slab

Jim Crowley:  What is the height of the roof?

Randy Wasson:  20 ft to the eave, 4 on 12, perhaps 32 ft, 33 ft

Jim Crowley:  What is code?

BJ Gettel:  35

Randy Wasson:  I think we are okay

Jacob Billig:  I would like to add, one of the gentlemen raised the concern about walking on the roads, and they gave a public notice that they can post, we can do it in whatever form the board or counsel would want to in terms of stating the building is just for the residents who reside at this particular camp colony.

Richard Conroy:  This sign says their guests

Jacob Billig:  If someone comes up for the weekend or something like that, but the concern was raised are people from neighboring camps going to be walking up, and I think Randy has covered the amount of room in the building is not really going to allow for anything like that.  If someone’s cousin or uncle came up, I don’t think that is inappropriate to allow that person access to the shul for the weekend.  Basically the building that you had before you is to house the people that are on the colony now.  

Cirino Bruno:  Are you are going to end up with possibly 3 shuls on any given occasion?  I’m confused.  You started off with a population of 500; is the current shul is too small?

Jacob Billig:  It doesn’t have a women’s area, and there are no bathrooms in it

Cirino Bruno:  But it carries 500 people, now we have a building that is almost twice the size and carries 300 people, and sometimes there are 2 shuls, sometimes there is 1.  So sometimes there are 3?

Randy Wasson:  The main shul that is there now will just be classrooms.  The second shul is primarily classrooms; they do use it as a shul because this one (the current main shul) is not large enough

Cirino Bruno:  You are still going to have two services, right?

Randy Wasson:  Just one, now.  They have the upstairs; they can separate the men and the women.  The   women will be upstairs

Steve Morey:  There are 2 existing shuls?  

Randy Wasson:  Correct

Steve Morey:  What is the total occupancy with those two existing shuls?  I think Cirino led into that.  With the new shul, are you going to have more or less, or an equal amount?

Randy Wasson:  We will basically be able to have everyone here at one time.  

Jacob Billig:  It will better service the community.  Because it allows for the men and women to be comfortably in the house of worship because you have separate areas as opposed to now the larger building doesn’t have a separate women’s area.  The small area is used as classrooms, so the new facility that is proposed will allow for it to be more centralized, because you have separate women’s area and an area for men on the bottom.  We heard from the board that you were concerned people would be walking in from the outside, and this would be a way for them to add more people to the colony.  They are maxed out in terms of how many residential units they can have.  They can’t increase the amount of people in the colony.  We made that representation to you that basically the neighboring camps and bungalow colonies will not be using this facility.  The new structure allows for a more comfortable usage, because of the physical separation of men and women, the upgraded facilities in terms of bathrooms.   

Jesse Komatz:  What will the two existing shuls that you have now, what will they be used for after this?  

Jacob Billig:  They will be classrooms.  I’m sure if someone wants to pray from the colony, I’m sure they aren’t going to tell them they can’t do it, some men may want to do that at a particular time, but I think the intent of building the new facility is to have a more centralized prayer facility.  

Richard Conroy:  BJ, how big is the one that was built on Schultz Road?

BJ Gettel:  I don’t know off the top of my head

Randy Wasson:  It is far bigger than this one, I don’t know the dimensions.

Steve Morey:  Last meeting there was a situation of the two properties combining

Jacob Billig:  I talked about it with Jacy today, and then I followed up with Randy.  It was not a requirement of the last approval when they proposed the additional 6 units when the Planning Board approved it; it was supposed to be built on the larger lot.  When they began this proceeding for the shul they discovered it doing the topo, when preparing this submission that a few facilities went over the borderline.  It wasn’t a condition of the prior approval, is the first thing to point out.  It was a mistake after the fact that they went over the line, we don’t know why, whether it wasn’t marked out right, we don’t understand that.    It is the same owner of both lots.  If it were the boards pleasure…..

BJ Gettel:  Marge (Brown) has combined the lots

Richard Conroy:  They paid their solid waste fees?
BJ Gettel:  Yes

Jacob Billig:  They had told me when I followed up with the board, the individual I spoke to told me they were combined, but hadn’t produced any paperwork

BJ Gettel:  I have it

Jacqueline Ricciani:  So it is one SBO?

BJ Gettel:  Yes

Jim Crowley:  BJ, are there any outstanding violations?

BJ Gettel:  I’m not going to know until I can get in there.  If they are typical with any other bungalow colonies the ultimate violation is that the piers underneath need to be straightened up, I’m sure there are some electrical violations, I have that with every colony, nothing out of the ordinary.   

Jim Crowley:  I hate to move forward, building such a big structure like this one, if we can’t maintain what we already have standing.   

BJ Gettel:  I understand, but with all the snow on the ground, there is no way for me to do a quick assessment.   

Jacob Billig:  What we are looking from this board is just the variance issue, and then there will be Planning Board review

Richard Conroy:  Wasn’t this presented to the Planning Board before?

Jacob Billig:  Yes

Richard Conroy:  Did they turn it down?   

Jacob Billig:  No, they sent us here.  

Richard Conroy:  Why did they do that?  

Daniel Gettel:  That is a very good question.  We didn’t formally turn them down.  There is a section in the code they could not meet.   

Richard Conroy:  What section is that?
Daniel Gettel:  There are 4 words

Randy Wasson:  345-36 paragraph B
Richard Conroy:  Enlargements or extensions, is that it?

Daniel Gettel:  It is the last 4 words.  

Steve Morey:  Reading the code – Section 345 – 36 paragraph b 

“Enlargement or extensions. When an owner or tenant of a nonconforming use or structure proposes to expand or enlarge a nonconforming use, such application shall be processed as a special use. No enlargement or extension with the potential to worsen a nuisance condition or which would substantially increase nonconformity with setbacks or any of the performance criteria in this chapter shall be permitted. Likewise, no enlargement, extension or replacement shall be permitted that would increase building coverage above that permitted within the zoning district or which already exists.”
or which already exists, are the issue   

Jacob Billig:  Just to refresh what I discussed last time, and I talked to counsel.  The last three phrases, but the heading of the section talks about enlargement or extensions.  My definition means you are making it bigger, so I would submit to this board, and the cases that I read and discussed with counsel, generally you have to be reasonable in your interpretation. I would say to give those words meaning would not be reasonable, because the section is labeled enlargement or extensions.  If you didn’t have a section of enlargement or extension, if you can never go over what is already there.  Secondly, if the statute is ambiguous, and I would say the last three words may create ambiguity then generally you should interpret in favor of the property owner, because ambiguity shouldn’t be misconstrued in the way to hurt the property owner.  I would say except for the last 3 or 4 words   this is a typical statute.  I just left the Town of Fallsburg meeting where I am the attorney, where we are dealing with nonconforming uses, and it starts off allowing for expansion or enlargement, as long as certain things are met.  It’s not going to increase the nuisance, and this board will find that it doesn’t harm the area.  That is why you are allowed in a very limited way to expand or enlarge, and I think that to us it makes sense.  I hadn’t been retained at that time when Randy was in front of the Planning Board.  He on is own initiative, and to his credit, came to this board for clarification before proceeding with the Planning Board.  

Steve Morey:  Jacy, would you be comfortable giving us an interpretation?

Jacqueline Ricciani:  That is your job.  One of the things Jacob and I spoke about earlier today is that is that one of the roles of the ZBA, to interpret what the code means.  This application has come before you in not the usual way.  Usually someone will apply to the Building Department, they will get denied because of something in the code, and that applicant would come here for an interpretation as to whether or not they could do what they want to do.  This came from a different avenue, but I think it is still appropriate that this board give an interpretation, and this is part of your role.  In fact, that is covered in the code under 345-56, which is under the ZBA, the administration and enforcement of the code.    I can certainly answer your questions and give you guidance, but it is not really appropriate for me to interpret it. 

Steve Morey:  Okay

Jim Crowley:  What is interpreted before we proceed?

Jacqueline Ricciani:  Before we get there, can I ask a question?

Steve Morey:  Certainly

Jacqueline Ricciani:  I can’t remember at what point but I think someone had made a representation, and Randy, I’m not trying to put you on the spot, that you are going to do the calculations on what the building coverage is existing and then what it would be with the addition of the shul and the extra two acres.  

Randy Wasson:  We did that.  

Jacqueline Ricciani:  Where is it?

Randy Wasson:  Actually it was presented at the last meeting.

Cirino Bruno:  It is in the minutes already

Jacqueline Ricciani:  I missed that

Randy Wasson:  Existing on the 16 acres, this was prior to the consolidation of the lots.  9.2% that is with the new shul.  When you include the two acres, it goes down to 8.9%.  The lot coverage while adding a building, the percentage of the total area actually goes down 3/10.  I would just say too, in that ordinance, just ahead of the last…….

Jacqueline Ricciani:  Randy, before you get to that ordinance.  Do you say what the existing lot coverage was on the original 16 acres without the shul?  

Randy Wasson:  We do not

Jacqueline Ricciani:  But it would be less then 9.2, correct?

Randy Wasson:  Yes

Jacqueline Ricciani:  Hang on a second

Randy Wasson:  It would 8.5% on 16 acres without the shul.  

Jacqueline Ricciani:  It doesn’t make sense.  If the coverage is 8.5% on the 16 acres without the shul, when you add the shul on the two acres, it goes up to 8.9%?  

Jacob Billig: You have more land there.  

Jacqueline Ricciani:  Don’t you have more lot coverage?

Jacob Billig:  You have less lot coverage, because your lot is increased.    

Randy Wasson:  8.5% now on the 16 acres, add the .7 for the shul, goes to 9.2, and then if you add the additional land, it drops it to 8.9 with the shul

Jacob Billig:  If you want to include the 2 acres it’s 8, a little bit more than 8.  If you don’t want to include the second lot, it’s a little less then 9.

Jacqueline Ricciani:  But I what I am trying to figure out is, what is the existing lot coverage that we have now, on the 16 acres.   

Randy Wasson:  8.5.  

Jacqueline Ricciani:  So then we are going to add the 2 acres plus the shul, and now our lot coverage increases?

Randy Wasson:  Slightly, 1.9.

Jacqueline Ricciani:  Wow.  That doesn’t make sense

Randy Wasson:  You have more area.  

Jacob Billig:  It’s straight math.  We have more area

Jacqueline Ricciani: Okay, I see what you are saying

Jacob Billig:  Without the second lot that was included it is still 9.2.  

Jacqueline Ricciani:  So it is 9.2 without the 2 acres.  Got it.  

Jacob Billig:  The shul coverage by itself is .7.  On the 16 acres.  

Randy Wasson:  I just wanted to mention one other part.  That last sentence in total, getting back to something that Jacob said, “no enlargement, extension or replacement shall be permitted that would increase building coverage above that permitted within the zoning district or which already exists” that is what we continue to say is kind of a contradiction, it implies you are allowed to increase your lot coverage, not beyond what’s permitted.  Beyond what’s permitted you’re allowed to increase it and then it says or which already exists.  Which means you can’t increase your lot coverage.  So there is the contradiction

Richard Conroy:  What that means to me is that if you have a 100 ft sq ft building, you can only put in a 100 sq ft building.  

Randy Wasson:  You wouldn’t be increasing your lot coverage at all.   , 

Jacob Billig:  That would be replacement, that wouldn’t be enlargement or extension.  

Cirino Bruno:  Mr. Billig, wouldn’t you read that as that an enlargement or extensions are not permitted?
Jacob Billig:  Enlargement or extensions under your code I would say that before the last three words it gives you the recipe to not allow for an enlargement or an extension.  If the proposed, it says expand or enlargement again it uses that word of a nonconforming use, such application, no enlargement or extension, again used with the potential to worsen a nuisance condition.  That is one of the things.   If you find that this is going to worsen a nuisance condition, you shouldn’t give the enlargement or extension.  Or, and it has the word or, which would substantially increase nonconformity with setbacks, or any other performance criteria of this chapter shall be permitted.  If it had something to do with the setbacks, which this building…..so if you find, what we are asking for increases a nuisance, or has something to do with the setbacks, you shouldn’t do it.  Again, the whole purpose of B, is to allow for not only replacement but it uses in several places the word enlargement or extension.  Like I said the last four, which already exist, is kind of ambiguous.  As I said the cases are clear, ambiguity should be construed in favor of the property owner.  I would say here also if you find this really is not a nuisance, and this is not a problem.  That’s why I think it was a relevant question last week, are there going to be people walking on the roads from other places to this building, and we are telling you it’s not going to happen.  The quick answer is yes, under that recipe. 

Steve Morey:  Questions, comments? 

Jim Crowley:  The board needs to talk about interpreting the wording before we go on

Steve Morey:  My question is, if setbacks aren’t an issue, nor are building coverage on the property, what is the area variance that is being requested?   Interpretation of those last few words in terms of which already exists   

Randy Wasson:  And the context of the whole section

Jacqueline Ricciani:  If I may, I think the applicant is seeking an interpretation from this board as to whether this application complies with that section of the code because it does not exceed what it already exits.  Correct?  

Cirno Bruno:  It exceeds what already exists; it doesn’t exceed the permitted zoning

Jacqueline Ricciani:  What you have been talking about is the language that they can’t increase above what already exists, so they want an interpretation from this board, if what they propose here does increase, or does not increase.  If it does not, they are in compliance.  

Steve Morey:  Is that where you were leading to with the percentages of lot coverage?  

Jacqueline Ricciani:  Well, two different things.  I don’t want to put words in the applicant’s mouth who is very capably represented with an engineer and an attorney, but if you are asking for what they are looking for, that is my sense.  

Jim Crowley:  We are not here for an area variance; we are here for an interpretation, correct?  

Jacqueline Ricciani:  The application was for an area variance, so they could cover more area, so that they could have more area for their enlargement.  As we took a closer look at what they are really looking for, with the addition of the other land, and some of the figures we were given, it seems that they are not really looking for an area variance.  What typically happens in these kinds of cases is that the code requires 10 ft, they need a variance for 5 ft, now that we see what’s going on, they are not looking for a percent variance, you want to go with what you have got there on the site plan and you want confirmation from this board that that is consistent with what the code provides.  

Jacob Billig:  The only difference that I would say is in what Jacy is saying is yes; the main focus is in interpretation.  But it is an interpretation in the section that allows for enlargement extension of a nonconforming.  Most towns allow for that, in limited situations, we went through that recipe, I don’t think   it qualifies as an area, but this boards ruling that this is okay under that could in some ways be seen as increased area, some ways not.  A safe way to say it maybe for this limited space it may be an area variance.    It is more inclusive, therefore safer because we are under that section that deals with extension, expansion.  

Cirino Bruno:  Mr. Billig, aren’t you saying that these last three words in this sentence seems to say that respective of the fact that you are well within the 25% tolerance levels, this seems to be inconsistent and could be interrelated against you?  And therefore you want an interpretation that it won’t be held against you?  Otherwise you wouldn’t even have to come for permission  

Jacob Billig:  Yes.  And Randy before I was retained, Randy to his credit, on is own, went before the Planning Board and raised it directly, I don’t know to what extent it was inferred, or not inferred, but he got the feeling, a professional with all of his years of experience before these boards, this would be a good direction to go, I think you framed the issue, and I would say the ambiguity or the lack of clarity, or minor confusion that those four words create should be interpreted in our favor, because we are within the zones reasonableness,   we are not creating a nuisance, and all those other things.   

Richard Conroy:  I still look at it that you are replacing something that exists, with something bigger, that shouldn’t be permitted.   My opinion.  

Randy Wasson:  I could throw one other consideration in here maybe, that is if we did not combine the lots, and without knowing that we could do a lot line change, but this was a building lot (a 2 acre building lot) we could have put a 10,000 sq foot building, house, without any requirements.   We wouldn’t even have to go to the Planning Board.  So, if we are talking lot coverage and so forth, and you count this piece of property, you may want to consider this as well.  There were other options there, not necessarily for a shul, but there were certain options in that area.  It would have been perfectly legal; all they would have had to do is get a building permit from BJ.    

Richard Conroy:  Why didn’t they do that?

Randy Wasson:  Because this is what they want.  By combining the lots they are giving that up

Jacob Billig:  We are looking to replace, we are looking to expand or extend as your code allows in that section

Steve Morey:  I don’t interpret the code the same as you do.  I think we need to discuss as a board that interpretation.  

Jacqueline Ricciani:  Before you discuss, the applicant is entitled to a hearing. 

Richard Conroy:  A public hearing?
Jacqueline Ricciani:  Not a public hearing, not the same of type hearing.  I don’t know if you recall one of the first applications that I did as the attorney with this board.  It was the gentleman in Beechwoods who wanted to build a garage across the street.  That was also an interpretation.  You may recall that both the applicant and the neighbor who was opposing it had attorneys and you all conducted a hearing and the applicant presented evidence, and I think he had some photographs, and other information, a site plan, and he presented his evidence as to what the interpretation should be, and there was another attorney who represented the neighbor who presented his evidence and they both gave their versions, and that was really a hearing that you all conducted.  At the conclusion of that hearing, you deliberated and you made a decision, which was challenged and ultimately upheld, so that was good.  That is the process you are going to follow for this one.   I am just pointing out they are entitled to a hearing.  If there were anything additional, I would let the applicant know they are entitled to present whatever evidence or information they want if they are not prepared here, I think it would only be fair to give them the opportunity to do that.  If the applicant is satisfied that they have presented what they wanted, that is fine, if they want to have an opportunity to further provide information, I think they should be given that opportunity.   

Jacob Billig:  Honestly, we made our arguments, but we don’t want to close the door on the ability to submit anything additional, if this board has questions.  From my standpoint the words enlargement or extension, as part of that we would could to Webster’s dictionary, we would put in what the meaning is.  

Richard Conroy:  What about replacement?

Jacob Billig:  We agree.  Replacement would be to take away that mike, and put something back like it, but the words enlargement and extension there,   they have to be given some meaning, and they can’t be ignored.  

Jim Conroy:  You are replacing, correct?

Jacob Billig:  No we are adding, we are enlarging

Cirno Bruno:  No, you’re replacing.  Are you going on the same footprint in extending?

Jacob Billig:  No we’re not; no we are putting in a new box

Cirno Bruno:  You’re substituting

Randy Wasson:  Well, I think in terms of nonconformity, since this is a nonconforming use…

Cirino Bruno:  You are replacing with a bigger shul

Steve Morey:  The building currently as the shul is no longer going to be a shul

Jacob Billig:  That is correct.  There is a shul that is existing, this is a new shul on a new footprint, I think that is clearly an enlargement or extension which is allowed under the parameters that we discussed a few minutes, in terms this is not going to create an additional nuisance; or does it conflict with any setbacks.  That is why the code allows for a reasonable expansion, enlargement or extension, that is why those words are used.  We are happy to answer any of the boards’ questions.  The discussion is important for us because it allows us to understand what the boards concerns are, and maybe address them.    

Steve Morey:  Dan Gettel, if I can ask you because this states that  when a tenant or building owner proposes to expand or enlarge an nonconforming use, such application shall be processed as a special use, which is why I believe they came to the Planning Board first.  

Daniel Gettel:  We have to process as a special use.  

Steve Morey:  And you did not proceed

Daniel Gettel:  It didn’t get anywhere.  We held over to the next meeting.  Randy decided the next day to submit to the Zoning Board because you had a meeting coming up and it was convenient for everybody, so it went right to Zoning.  We don’t have to turn the application down for it to go to the Zoning Board.  For interpretation the applicant can do it anytime.  

Randy Wasson:  I think what happened was counsel pointed out at the last Planning Board those last three words in the paragraph to us at the Planning Board meeting.  It stopped us in our tracks.  There was no sense of us going back to the Planning Board.  I think there is an ambiguity, so we came here for the interpretation

Jacob Billig:  If you are looking at B, the word replacement is used in the last sentence.  It is not in the heading of section B.  Section B is enlargement or extensions.  Clearly the last sentence says   “Likewise, no enlargement, extension or replacement shall be permitted that would increase building coverage above that permitted within the zoning district or which already exists.”  But the prior sentences I went through before only deal with enlargement or expansion.  They go through what I call a menu, you can enlarge or extend if you are not creating a nuisance, or you’re not dealing with any of the setbacks.  I think that actually, the way the three sentences are written in the paragraph, in addition to the heading, which doesn’t have the word replacement, I think it is very telling in assisting your interpretation, I realize this is a difficult issue, again I would again submit, you have your own lawyer, but the case is clear when there is some ambiguity, or lack of clarity, that should be interpreted in favor of the property owner.  Again, whether it is a hearing or more questions tonight, whatever we can do to help the situation

Steve Morey:  Anything from the board?

Richard Conroy:  I don’t think it is permitted based on those last three words

Jim Crowley:  I agree with Rich

Steve Morey:  I’m not going to say one or another; I still believe that the applicant is entitled to a hearing

Jacqueline Ricciani:  Or what  
Steve Morey:  The area variance for what they are requesting.

Jim Crowley:  I don’t think they need an area variance

Jacqueline Ricciani:  I think the application has pretty much been converted from an application for an area variance to one for interpretation.  Again I leave that up to the applicant.    

Jim Crowley:  We are not here for an area variance.  They should rescind, say what you want and start over.  The area variance is not an issue

Jacob Billig:  We could amend, as opposed to rescind 

Steve Morey:  The math we were working on before, the 9.2 %,  8.5 % and I believe it was 8.9%.  It currently exists at 8.5% with the shul on the existing lot of 16 acres, which brings it to 9.2.  With the combined lots of 18 acres, brings it to 8.9%, which exceeds the 8.5% that exists. 

Jim Crowley:  But you can go up to 25%

Steve Morey:  That is the interpretation, that’s right, that’s what it says here.   That is permitted in the zoning district, which is the 25% or which already exists.    

Jacob Billig:  That’s why I think we are right, because the percentages are important.  This section allows for enlargements or extensions.    

Steve Morey:  I don’t know if I read it that way Mr. Billig.  I read it that the title of the paragraph is enlargement or extensions, and the paragraph goes on to define what is meant by enlargement or extensions, or what are the rules for enlargements or extensions.  That is my interpretation.  There are other board members here that may have a different interpretation

Jacob Billig:  I would submit to you that what that paragraph also does is in addition to considering 25% lot coverage, even if you were at 15%, with the expansion hypothetically, you are expanding a nuisance.  The board would have the discretion under this to not allow for the enlargement or extension.  Even though the percentages meet, we cross that bridge, percentages, there is no dispute here.  If we were expanding a nuisance, that is the first sentence, you have the discretion to deny, or if it has something that would increase any conformance with the setbacks, that would also give you the ability to deny.  So by rule   you can’t expand or enlarge a nonconforming use even if you meet the 25, this section gives you the discretion.  That is what I think those words are for.    

Cirino Bruno:  What assurances can you give us that that shul is not going to permit outsiders, except for an occasional guests that come up for the weekend to utilize that shul, and that the population is not going to increase from the population that is there now.  That would turn out to be a nuisance.  

Jacob Billig:  That is fair enough.  I was going down that road today with Jacy on the phone.   I am confident reading the words; you act as the judicial body.  Those can be conditions that can be placed on the variance; those could be conditions the Planning Board would place if the notification isn’t sufficient.  If there is something this board or the Planning Board would want, we could provide that.  We answered the issue that it is going to be for the residences of this community.  Providing some example of that, we have the ability to go beyond that, and you have the ability with teeth to make it a condition, which I am certain, would be followed by the Planning Board.  

Richard Conroy:  We are not going to be granting a variance, we are going to be doing an interpretation, so there wouldn’t be any conditions with our interpretation.  

Jacob Billig:  In your interpretation you could make a record.  The Planning Board counsel who is here would hear that record, we would make the representation that would be part of our Planning Board submission.  

Jacqueline Ricciani:  Your interpretation is going to be based upon a specific situation, a specific set of facts.  Your interpretation is for this particular project, and if your interpretation is going to be for this site plan with conditions, based upon certain factors, then this is your interpretation.  Once those factors change, then your interpretation no longer applies.  

Jesse Komatz:  Jacy, can I ask you a question?  We are not here for a variance.  We are here for an interpretation on this part of the code.  We make an interpretation; does that interpretation stay with the code when another applicant comes to us with the same circumstances?

Jacqueline Ricciani:  If you get something with the same factors.  But say another bungalow colony comes, and they want to put up a shul that is 14,000 sq ft, and they aren’t going to add another two acres that is not the same as this one.  But you are 100% correct.  

Cirno Bruno:  And if they wouldn’t give us the same condition, it wouldn’t be the same as this one, and if they weren’t occupying the little spaces well within the tolerance levels of 25%, it wouldn’t be the same as this one.  

Jacob Billig:  Those are particular factors relating to the precedent.  I understand your concern, because of what it means, I would agree with those points that would limit the precedent to this particular situation.  Whatever assurances you would want us to give you

Dan Brey:  What are they going to do with those 2 acres?  

Jacob Billig:  No plans.  They played those cards already; they connected them to the lot.  They could have kept it separate because it wasn’t a condition on the Planning Board approval, and it is the same owner, and we would make the submission the buildings are on the other side, what’s the difference.  They would have had the opportunity to put up a 10,000 sq foot building there, and I don’t know the timing of it, I don’t want to take to much credit for, they may have thought that was the right thing to do.  That is the reality of it.  This is it.  There is nothing more they can do on this site.  They can’t add any more residential units, they are maxed out

Jacqueline Ricciani:  You do raise a good point.  If this applicant asked for the shul on that 2-acre parcel,   and if they met the setbacks, they could have built it on that lot.  

Jesse Komatz:  Provided you could build on that lot.  

Jacqueline Ricciani:  The applicant could have done, if they met the setbacks, you never would see them 

Jim Crowley:  As a board we need to take those paragraphs, and interpret this.  

Richard Conroy: I think you need an opinion from all of the board members

Jacqueline Ricciani:  Before you start discussing and coming to some kind of a decision, I think we need to ask the applicant if he is satisfied, if there is any other information or evidence he wants to present to the board, he is entitled to a hearing.  This is his opportunity to present whatever.  

Jacob Billig:  I appreciate that opportunity; I did not foil to see if there are any other enlargements or extensions in the town.  If we foiled, we could look at some examples

Jacqueline Ricciani:  For bungalow colonies?

Jacob Billig:  Not just bungalow colonies, but also any property owner that has been a nonconforming use.  Any property owner who has had an enlargement or an extension, has that occurred?  I am trying to determine if I need to.    It might be best to adjourn, and then have the opportunity to submit some additional information.  We could have a hearing; we have done a substantial portion of what we would submit.  I think the fair thing is to give us the opportunity to come back and review, we can look through the town’s files, and maybe there is something else to submit.  

Jacqueline Ricciani:  If you could submit 14 days before the next meeting    

BJ Gettel: The next meeting is March 17th
Jesse Komatz:  Can you make it a week later?

BJ Gettel:  You can do it March 24th.  

Steve Morey:  You want to adjourn this issue for this evening, and reconvene on this issue on March 24?   

Jacob Billig:  That is correct

Motion to reschedule meeting from March 17th to March 24th by Cirno Bruno, second by Jim Crowley

All in favor – 6



Opposed-0


Agreed and carried
Jacqueline Ricciani:  That being the case, you all are in compliance with your code, Section 345-56 of your code, why don’t we call that the applicants hearing, which he can submit other information and evidence.  

Cirino Bruno:  You will submit 2 weeks before the meeting, correct?   

Jacob Billig:  Is 7 days before the meeting okay enough for you gentleman?

Steve Morey:  10 days before

Jacob Billig:  On March 14th we will have that information to you.  We do not need a public hearing due to interpretation and not an area variance.  

Jacqueline Ricciani:  Randy, the site plan you are referring to, is that the same site plan as the one in January?  

Randy Wasson:  I have updated that

Jacqueline Ricciani:  Do you have copies with you?

Randy Wasson:  I don’t have them with me; I can get them to you.  The building numbers have changed.  

Jacob Billig:  You can submit the maps before my submission.  We can do separate submissions.  I want to send you a foil; I just want to know if you gave any extensions to anyone else.  

Jacqueline Ricciani:  This code only came into existence 3 years ago.  

Jacob Billig:  We may want to look at the old language as well

Jacqueline Ricciani:  The application the applicant submitted.  They have three choices.  It is either an administrative appeal use variance, or area variance; really this is just being changed from an area variance to an administrative appeal.  

Jesse Komatz:  If we can’t come up with a determination or a majority consensus, would we be able to send it back to the Town Board and ask them to look at that section of the code.  Obviously this won’t be the last time we will have this issue.  

Jacqueline Ricciani:  Are you saying if you couldn’t reach an interpretation?  I guess you could, one of the things this board is empowered to do is to interpret.  You are going to have a hearing the next meeting.  You can ask a member of the Town Board to come to the meeting and ask them what the intent of this was.  You are gathering any evidence toward your interpretation.  Some of you may say I am going strictly by what it says….

Cirino Bruno:  Who was on that committee who wrote that code?

Jacqueline Ricciani:  I don’t know

Jim Crowley:  Dawn you were on that committee

Steve Morey:  Dawn (Ryder) you were on that committee?  

Dawn Ryder:  Yes.  With Dan Sturm and Vicky.  

Steve Morey:  I was under the impression it was a larger committee.

Dawn Ryder:  It began with a larger committee.  Then it was I, Dan, Vicky, Alan Sorenson was the Planner, and Walter Gargillano was the attorney.  

Steve Morey:  Possibly we might ask Mr. Gargillano to that interpretation?  Or what was the intent was, or the direction?  

Jacqueline Ricciani:  You can make the request.  I can’t guarantee he is going to show up

Steve Morey:  What is the pleasure of the board?   

Jim Crowley: Dawn, do you have any insight?   

Dawn Ryder:  The insight was to stop projects like this.  

Jim Crowley:  That was the feeling of the committee

Steve Morey:  I would suggest to the board that you, Dan Sturm and Vicky attend the March 24th  

 meeting to assist with the interpretation

Motion to request the Dan Sturm, Dawn Ryder, and Vicky Vassmer Simpson to attend March 24th meeting by Jesse Komatz, second by Cirino Bruno 

All in favor – 6


Opposed-0


Agreed and carried

Jacqueline Ricciani:  I suggest you request your clerk to send a formal request to those three individuals to attend this meeting.  So that will be on the board agenda for tomorrow evening (town board meeting)  

2) Conduct Interviews.

Steve Morey:  We have two applicants for the alternate position.  The second applicant is not here.  My thought is that we interview the first applicant today, and the second applicant the next meeting, and then make the determination. 

Jesse Komatz:  Wouldn’t it be advantageous to interview them both the same evening?

Richard Conroy:  The applicant is here.  We should do the first one tonight.  

Steve Morey:  Let’s ask the applicant

Interviewing this evening

Jacqueline Ricciani:  You cannot take a vote in executive session.  

Motion by Richard Conroy, second by Jim Crowley to go into executive session to interview the first applicant for the alternate position.  

All in favor-6




Opposed-0


Agreed and carried

8:45 pm
Motion to go back into the regular meeting by Richard Conroy, second by Cirno Bruno
All in favor – 6



Opposed-0


Agreed and carried
Motion to adjourn by Richard Conroy, second by Jim Crowley

All in favor-6




Opposed-0


Agreed and carried
9:00 pm
Respectively submitted,

Jannetta MacArthur
Recording Secretary
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